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NOTES. 



Admiralty Jurisdiction Over Torts. — The Supreme Court has 
recognized that when the framers of the Constitution provided that 
the courts of the United States should have jurisdiction in "all cases 
of admiralty and maritime jurisdiction " they did not necessarily mean 
that jurisdiction exercised by the English admiralty courts, ham- 
pered by the prejudices of common law judges, but the analogous 
jurisdiction exercised by the courts of other countries, and more par- 
ticularly that exercised by the colonial courts. Waring v. Clarke (1847) 
5 How. 441; The Lottawanna (1874) 21 Wall. 558; Benedict's 
Admiralty, 3rd ed., §§ 9, 118, 165, 192. Accordingly our courts 
have refused to limit the jurisdiction of admiralty in cases of con- 
tract, as did the English courts, to those made upon the sea and to be 
performed thereon, but disregarding the test of locality, have assumed 
jurisdiction over contracts of a maritime nature irrespective of where 
made or where to be performed. Insurance Co. v. Dunham (1870) 
11 Wall. 1, affirming De Zovibv. £01/(1815) 2 Gall. 397. In mat- 
ters of tort, however, the locality rule was not called in question, 
since it was assumed that a tort, unlike the performance of a contract, 
to be of a maritime nature must be committed upon the sea. The 
first decision on the question was in 1865, when the Supreme Court 
applied the locality test, and held that an injury to an object on the 
shore caused by a vessel constituted no maritime tort, since the wrong 
was consummated upon the shore. The Plymouth, 3 Wall. 20. As 
a matter of principle it is difficult to see in the case of a contract any 
more reason than in the case of a tort why the maritime nature of 
the transaction rather than the locality test, should determine juris- 
diction, whether the tort be to or by a ship. Atlee v. Union Packet 
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Co. (1874) 21 Wall. 389; Railroad Co. v. Towboat Co. (1859) 2 3 
How. 209. Though Mr. Justice Story assumed in De Lovio v. Boit, 
supra, that the locality rule would still determine the jurisdiction 
over torts, yet it has been held that admiralty would not take juris- 
diction over torts occurring within the locality where the tort was not 
of a maritime nature, Campbell v. Hack/ eld (1903) 125 Fed. 696, and 
if we assume that there may be totts of a maritime nature not hap- 
pening technically upon the sea (compare The Robert W. Parsons 
(1903) 191 U. S. 17, 33) his argument in that case as to contracts 
would apply equally well to torts, and no other decisions than the 
cases following The Plymouth, supra, could be found against such a 
position. A recent case in the Supreme Court, where a vessel had 
injured a beacon, a fixture permanently attached to the land, seems 
to have assimilated torts to contracts, and to have made the maritime 
nature of the offense determine jurisdiction, rather than locality. 
The Blackheath (1904) 195 U. S. 361. Mr. Justice Holmes sees dis- 
tinguishing facts, but Mr. Justice Brown, gives it this full efftct, prac- 
tically overruling The Plymouth and making the jurisdiction in ad- 
miralty in the United States co-extensive with the enlarged statutory 
jurisdiction of the English Admiralty, which extends to "claims for 
damages by any ship.'" Admiralty Jurisdiction Act 186 1, §7. If this 
be the correct interpretation of the decision the locality rule has been 
abandoned as to torts and a rule analogous to that adopted in the 
case of contracts applied. The pure locality test seems to be an 
arbitrary one, and while the nature of a tort may at times be diffi- 
cult of determination, there would seem to be no more difficulty 
in the case of a tort than of a contract. 

When The Plymouth was decided Admiralty was looked upon as 
the agency of a centralized government and its jurisdiction regarded 
with suspicion ; otherwise it would seem that the fact that in all the 
colonial charters as well as in the Virginia Statute of 1660, presum- 
ably in the minds of theframers of the Constitution, there were words 
conferring upon the vice-admiralty courts jurisdiction over the 
"seashore and coasts," might have been used to determine that 
case in favor of the admiralty jurisdiction, even within the locality 
test. See Waring v. Clarke, supra. The jurisdiction of our admir- 
alty court is derived from the Constitution ; it must be determined 
solely by the courts in constructing the constitutional grant, and 
since the legislature cannot extend that jurisdiction to meet modern 
necessities, The Lotlawanna, supra, it is incumbent on the courts to 
give full effect to the broad terms of the constitutional grant. 



The Police Power and the Confiscation of Property Unlaw- 
fully Used. — It is everywhere recognized that the State in the exer- 
cise of its police power may authorize the abatement of nuisances 
without judicial proceedings, and that the guaranty of due process of 
law is not thereby violated. Where property is put to a use unlawful 
and detrimental to the public welfare, the legislature may authorize 
the abatement of the unlawful use, and, if reasonably necessary to the 
accomplishment of this end, the destruction of the property. Lawton 
v. Steele (1890) 119 N. Y. 226; King v. Davenport (1881) 98 111. 
305. So far the law is unquestioned ; but may the legislature go 



